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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is aclaimfor workers’ conpensati on benefits under the
Longshore and Harbor Workers’ Conpensation Act as anmended (33
U S C. 8901, et seq.), herein referred to as the “Act.”
Heari ngs were hel d on Septenber 28 and Sept enmber 29, 2000 i n New
London, Connecticut, at which time all parties were given the
opportunity to present evidence and oral argunents. The
following references will be used: TR for the official hearing
transcript, ALJ EX for an exhibit offered by this Adm nistrative
Law Judge, CX for a Claimant’s exhibit and RX for an Enpl oyer’s
exhi bi t. This decision is being rendered after having given
full consideration to the entire record.






Post - heari ng evidence has been adnmtted as:

Exhi bit No. Item
Dat e
RX 16A Novenmber 2, 2000 letter

Attorney Oberlatz filing the

foll owi ng docunents

RX 13A Conpl et e Vascul ar Tests
11/ 06/ 00

perfornmed on David Goddette

on February 23, 1999 at
Vascul ar Associ at es

RX 14A Conpl et e Vascul ar Tests
11/ 06/ 00

performed on Ti nothy Donath on
Sept enmber 10, 1999 at Vascul ar

Associ at es

RX 15A Conpl et e Vascul ar Tests
11/ 06/ 00

perfornmed on Tinothy Donath on
Sept enber 20, 1999 at Vascul ar

Associ at es!?

RX 17 March 7, 2000 Deposition
Testinmony of Dr. S. Pearce
Browning, Ill in the claim

filed by Tinmothy Donath agai nst
the El ectric Boat Corporation

in ONCP No. 1-146289

RX 18 August 31, 2000 Deposition
Testimony of Kathryn Lei ndecker
in the claimfiled by Gen Cote
agai nst the Electric Boat
Cor poration in OANCP Nos.

1- 148088/ 146053

CX 8 Attorney Roberts’

1As RX 15A now conmpletes RX 15, RX 15

evidence as a full exhibit. (TR 214)
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Filing

11/ 06/ 00

11/ 06/ 00

11/ 06/ 00

is admtted into



11/ 09/ 00
suggesting a briefing schedul e

RX 16B Novenmber 6, 2000 letter from

11/ 14/ 00
Attorney Oberlatz filing the

RX 19 Empl oyer’ s Novenber 3, 2000 11/ 14/ 00
Form LS- 208

RX 20 Novenmber 22, 2000 letter from

11/ 24/ 00

Attorney QOberlatz confirm ng
the briefing schedul e

CX 9 Attorney Roberts’ letter
12/ 15/ 00
jointly requesting a sixty (60)
day extension of tine for the
parties to file their post-hearing
briefs

ALJ EX 7 This Court’s ORDER granting 12/ 15/ 00
t hat request

RX 20 March 26, 2001 letter from 03/ 26/ 01
Attorney Qberl atz requesting
an extension of tinme for the
parties to file their
post-hearing briefs

ALJ EX 8 This Court’s ORDER granting 03/ 27/ 01
t he request

CX 10 March 27, 2001 letter from 03/ 27/ 01
Attorney Roberts requesting
an additional amount of tinme
to file his brief

ALJ EX 9 This Court’s ORDER granting 03/ 28/ 01
t he request?

°The request was granted as good cause was shown and as
Enpl oyer’ s counsel was granted an extension of time not only in
this case but in other cases over which | have presided.
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RX 21 Attorney Oberlatz’s request 03/ 29/ 01
t hat extension not be granted
and the record cl osed
RX 22 Enpl oyer’ s bri ef 04/ 30/ 01
CX 11 Claimant’ s brief 05/ 02/ 01
The record was closed on My 2, 2001, as no further
docunments were fil ed.
Stipul ati ons and | ssues
The parties stipulate, and | find:

1. The Act applies to this proceeding.

2. Cl ai mant and the Enpl oyer were in an enpl oyee- enpl oyer
relati onship at the relevant tines.

3. Cl ai mnt suffered an injury prior to July 23, 1996 in
the course and scope of his enpl oynent

4. Cl ai mrant gave the Enployer notice of the injury in a
timely manner.

5. Claimant filed a tinmely claimfor conpensation and the
Enpl oyer filed a tinely notice of controversion.

6. The claimfor conpensation is dated April 29, 1999 (CX
1) and the Enpl oyer’s notice of controversion was tinely fil ed.
(TR 7, line 15)

7. The parties attended an i nformal conference on January
26, 2000.

8. The applicabl e average weekly wage is $728. 89.

9. The Enployer, as of Novenmber 3, 2000, has paid
per manent partial conpensation for ten (10% percent of each
hand, for a total of $23,713.38. (RX 19)

The unresolved issue in this proceeding is the extent of
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Claimant’ s bilateral inpairnment to each hand.

Summary of the Evidence

Dennis S. Hodgkinson (“Claimant” herein), thirty-six (36)
years of age, with a high school education and an enpl oynent
hi story of manual |abor, began working in Novenmber of 1982,
several nmonths after graduation from high school, as a
structural steel welder at the G oton, Connecticut shipyard of
the Electric Boat Conpany, then a division of the General
Dynam cs Corporation (“Enployer”), a maritime facility adjacent
to the navigable waters of the Thanes River where the Enpl oyer
bui | ds, repairs and overhauls submari nes. He worked as a wel der
for about one year and he then became a grinder and he daily
used air-powered, vibratory tools in the performance of his
assi gned duties on the new class of Trident submarines. He did
t hat work for about one year and he then becane a pipe fitter,
wor k that Cl ai mant descri bed as nuch easier work. He still used
air-powered tools such as so-called Wiirly Birds, Mirphys, etc.,
once his supervisors realized that he had worked at the shipyard
as a welder and grinder. In fact, as grinders were |laid-off due
to downsi zi ng of the shipyard work force, he was called on to do
nmore grinding. (TR 31-39)

In 1988 Claimant injured his right shoulder in a shipyard
acci dent and the Enployer authorized treatment by Dr. Philo F.
Wlletts, Jr., an orthopedic surgeon. Cl ai mant under went
surgery at the Westerly Hospital, and was out of work for
approxi mately one year to eighteen nonths. Dr. Wlletts rated
Claimant’s inpairment at “between 22 and 23 percent” and
Cl ai mvant returned to his regular shipyard work after he assured
hi s supervisors that he could do his work. (TR 39-41) He was
able to perform his assigned duties although he had trouble
doi ng overhead work. (TR 41)

Cl ai mant continued working at the shipyard until July 23,
1996, at which tine he was laid-off in another round of shipyard
downsi zi ng, although he took a test in an attenpt to continue
wor king as a designer. He then returned to technical school to
be retrained for easier work. He attended Bay State School of
Tech. to | earn the HVAC trade, conpleting the programin August
of 1997 and obtaining a job the following nonth. (TR 41-43)

Cl ai mant began to experience nunbness, tingling and aching
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in both hands while still enployed at the shipyard, and the
doctor’s August 18, 1989 progress notes reflect such probl ens.
(RX 8) Cold weather especially bothers his hands; he al so has
difficulty grasping and holding onto objects such as tools or
pens to perform his paperwork, although he is able to perform
his duties as a HVAC technician, sonetinmes with the assistance
of a co-worker on a particular job. (TR 44-55)

Dr. Browni ng has exani ned and treated Cl ai mant and Cl ai mant

has seen him several tines. He has al so been exam ned by
several other doctors at the Enployer’s request and these
reports will be exam ned below in the section dealing with the

extent of Claimant’s bilateral inpairment of the hands. (TR 56-
78)

On the basis of the totality of this record and having
observed the deneanor and heard the testimny of credible
w tnesses, | make the foll ow ng:

Fi ndi ngs of Fact and Concl usi ons of Law

This Adm ni strative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
w tnesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nedical exam ner. Banks v. Chicago Gain
Trinmmers Association, Inc., 390 U S. 459 (1968), reh. denied,
391 U.S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Gui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Terminal, Inc., 8 BRBS 564 (1978).

The Act provides a presunption that aclaimcones withinits
provisions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nuch to the nexus between an enpl oyee's mal ady and
his enploynment activities as it does to any other aspect of a
claim"” Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C
Cir. 1976), cert. denied, 429 U S. 820 (1976). Cl ai mant ' s
uncontradicted <credible testinmobny alone may constitute
sufficient proof of physical injury. Golden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
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Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not dispense with
the requirenment that a claimof injury nmust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprene Court has hel d that

“[a] prima facie ‘claim for conpensation,” to which the
statutory presunmption refers, nust at |east allege an injury
that arose in the course of enploynent as well as out of
enpl oynment." United States Indus./Fed. Sheet Metal, Inc., v.

Director, Ofice of Wrkers' Conpensation Prograns, U S. Dep’'t
of Labor, 455 U. S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the mere existence
of a physical inpairment is plainly insufficient to shift the
burden of proof to the enployer.” U. S. Industries/Federal Sheet
Met al , I nc., et al., V. Di rector, Ofice of Wrkers'
Conmpensation Programs, U. S. Departnment of Labor, 455 U S. 608,
102 S.Ct. 1318 (1982), revig Riley v. U S. Industries/Federa

Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980). The
presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harm to his body.

Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil di ng and Constructi on Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A Machi ne Shop, 13 BRBS 326
(1981).

To establish a prima facie claim for conpensation, a
claimant need not affirmatively establish a connection between
work and harm Rat her, a <claimant has the burden of
establishing only that (1) the clai mant sustai ned physical harm
or pain and (2) an accident occurred in the course of
enpl oynment, or conditions existed at work, which could have
caused the harm or pain. Kel aita, supra; Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). Once this prim facie case is
establi shed, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynent. To
rebut the presunption, the party opposing entitlenment nust
present substantial evidence proving the absence of or severing
t he connection between such harm and enploynent or working
condi ti ons. Kier, supra; Parsons Corp. of California v.
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Director, ONCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenent Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Works Corp., 22 BRBS 301, 305 (1989). Once cl ai nant
establ i shes a physical harm and working conditions which could
have caused or aggravated the harm or pain the burden shifts to
the enployer to establish that claimant's condition was not

caused or aggravated by his enpl oyment. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger
controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Vol pe v. Northeast Marine Termnals, 671 F.2d
697 (2d Cir. 1981). In such cases, | nust weigh all of the

evi dence relevant to the causation issue. Sprague v. Director,
ONCP, 688 F.2d 862 (1st Cir. 1982); MacDonald v. Trailer Marine
Transport Corp., 18 BRBS 259 (1986).

To establish a prima facie case for invocation of the
Section 20(a) presunption, claimnt nust prove that (1) he
suffered a harm and (2) an accident occurred or working
condi ti ons existed which coul d have caused the harm See, e.g.,
Noble Drilling Conpany v. Drake, 795 F.2d 478, 19 BRBS 6 (CRT)
(5th Cir. 1986); Janes v. Pate Stevedoring Co., 22 BRBS 271

(1989). If claimant's enpl oynment aggravates a non-work-rel at ed,
under | yi ng di sease so as to produce i ncapacitating synptons, the
resulting disability is conpensable. See Rajotte v. General

Dynam cs Corp., 18 BRBS 85 (1986); Gardner v. Bath Iron Wrks
Corp., 11 BRBS 556 (1979), aff'd sub nom Gardner v. Director,
ONCP, 640 F.2d 1385, 13 BRBS 101 (1st Cir. 1981). |If enployer
presents substantial evidence sufficient to sever the connection
bet ween cl aimant’'s harm and his enploynent, the presunption no
| onger controls, and the issue of causation nmust be resol ved on
t he whol e body of proof. See, e.g., Leone v. Sealand Term nal
Corp., 19 BRBS 100 (1986).

The Board has held that credible conplaints of subjective
synptons and pain can be sufficient to establish the el ement of
physi cal harm necessary for a prim facie case for Section 20(a)
i nvocati on. See Sylvester v. Bethlehem Steel Corp., 14 BRBS
234, 236 (1981), aff'd, 681 F.2d 359, 14 BRBS 984 (5th Cir.
1982). Moreover, | may properly rely on Claimant's statenents
to establish that he experienced a work-related harm and as it
is undisputed that a work accident occurred which could have
caused the harm the Section 20(a) presunption is invoked in
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this case. See, e.g., Sinclair v. United Food and Conmmerci al
Wor kers, 23 BRBS 148, 151 (1989). Moreover, Enployer's general
contention that the clear weight of +the record evidence
establi shes rebuttal of the pre-presunption is not sufficient to
rebut the presunption. See generally Mffleton v. Briggs Ice
Cream Co., 12 BRBS 445 (1980).

The presunmption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer.
33 U.S.C. § 920. What this requirement means is that the
enpl oyer nust offer evidence which negates the connection
bet ween the alleged event and the alleged harm In Caudill v.
Sea Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier
of fered a nedi cal expert who testified that an enpl oynent injury
did not “play a significant role” in contributing to the back
trouble at issue in this case. The Board held such evidence
insufficient as a matter of lawto rebut the presunpti on because
the testinmony did not negate the role of the enploynment injury
in contributing to the back injury. See also Cairns v. Matson
Termnals, Inc., 21 BRBS 299 (1988) (nedical expert opinion
which did entirely attribute the enployee’ s condition to non-
wor k-rel ated factors was nonetheless insufficient to rebut the
presunption where the expert equivocated sonmewhat on causation
el sewhere in his testinony). Where the enployer/carrier can
of fer testinony which negates the causal |ink, the presunption
is rebutted. See Phillips v. Newport News Shipbuilding & Dry
Dock Co., 22 BRBS 94 (1988) (nedical testinony that claimnt’s
pul monary probl ems are consistent with cigarette snoking rather
t han asbestos exposure sufficient to rebut the presunption).

For the nost part only nmedical testinony can rebut the
Section 20(a) presunption. But see Brown v. Pacific Dry Dock,
22 BRBS 284 (1989) (holding that asbestosis causation was not
establi shed where the enployer denonstrated that 99% of its
asbestos was renoved prior to the claimnt’s enploynment while
the remaining 1% was in an area far renpved from the cl ai mant
and renoved shortly after his enpl oynent began). Factual issues
conme in to play only in the enployee’'s establishment of the
prima facie el ements of harm possi bl e causation and in the later
factual determ nation once the Section 20(a) presunption passes
out of the case.

Once rebutted, the presunption itself passes conpletely out

of the case and the issue of causation is determ ned by
exam ning the record “as a whole”. Hol mes v. Universal
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Maritime Services Corp., 29 BRBS 18 (1995). Prior to 1994, the
“true doubt” rule governed the resolution of all evidentiary
di sputes under the Act; where the evidence was i n equi poise, all
factual determ nations were resolved in favor of the injured
enpl oyee. Young & Co. v. Shea, 397 F.2d 185, 188 (5'" Cir.
1968), cert. denied, 395 U S. 920, 89 S. Ct. 1771 (1969). The
Suprenme Court held in 1994 that the “true doubt” rule violated
the Adm nistrative Procedure Act, the general statute governing
all adm nistrative bodies. Director, OWNP v. Greenw ch
Collieries, 512 U. S. 267, 114 S. Ct. 2251, 28 BRBS 43 (CRT)
(1994). Accordingly, after Greenwich Collieries the enployee
bears the burden of proving causation by a preponderance of the
evi dence after the presunption is rebutted.

As neither party disputes that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981), the burden shifts to enployer to rebut the presunption
with substantial evidence which establishes that claimnt’s
enpl oynment did not cause, contribute to, or aggravate his
condition. See Peterson v. General Dynam cs Corp., 25 BRBS 71
(1991), aff’d sub nom |Insurance Conpany of North America v.
U S. Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir.
1992), cert. denied, 507 U.S. 909, 113 S. Ct. 1264 (1993); Obert
v. John T. Clark and Son of Maryl and, 23 BRBS 157 (1990); Samyv.
Loffland Brothers Co., 19 BRBS 228 (1987). The unequi vocal
testimony of a physician that no rel ationship exists between an
infjury and a claimant’s enploynent is sufficient to rebut the
presunption. See Kier v. Bethlehem Steel Corp., 16 BRBS 128
(1984). I f an enpl oyer submts substantial evidence to sever
the connection between the injury and the enploynent, the
Section 20(a) presunption no |longer controls and the issue of
causati on nust be resolved on the whol e body of proof. Stevens
v. Tacoma Boatbuilding Co., 23 BRBS 191 (1990). Thi s
Adm ni strative Law Judge, in weighing and evaluating all of the
record evidence, may pl ace greater wei ght on the opinions of the
enpl oyee’ s treating physician as opposed to the opinion of an
exam ning or consulting physician. In this regard, see
Pietrunti v. Director, OACP, 119 F. 3d 1035, 31 BRBS 84 (CRT)(2d
Cir. 1997). See also Sir Gean Anps v. Director, OANCP, 153 F. 3d
1051 (9" Cir. 1998), anended, 164 F.3d 480, 34 BRBS 144 (CRT) (9th
Cir. 1999).

In the case sub judice, Claimant alleges that the harmto
his bodily franme, i.e., his hand/armvibration syndrome (HAVS),

-11-



resulted from working conditions at the Enployer’s shipyard.
The Enpl oyer has introduced no evidence severing the connection
between such harm and Claimant's maritime enploynment. Thus,
Cl ai mnant has established a prima facie claimthat such harmis
a work-related injury, as shall now be discussed.

I njury

The term"injury" neans accidental injury or death arising
out of and in the course of enploynent, and such occupati onal
di sease or infection as arises naturally out of such enpl oyment
or as naturally or wunavoidably results from such accidental
injury. See 33 U.S.C. 8902(2); U.S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Wirkers Conpensati on
Prograns, U.S. Departnment of Labor, 455 U. S. 608, 102 S.Ct. 1312
(1982), rev'g Riley v. US. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravati on
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Wrks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OACP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewicz v. Sun Shipbuilding and Dry Dock
Conmpany, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Mudrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Moreover, the
enpl oynent -rel ated i njury need not be the sole cause, or primry
factor, in a disability for conpensation purposes. Rather, if
an enploynent-related injury contributes to, conmbines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shipping
v. Nash, 782 F.2d 513 (5th Cir. 1986); |Independent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondal e
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. CGeneral Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when clai mant sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udworth Shipyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); Mjangos, supra; Hicks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravation of a pre-existing non-work-related condition or the
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conbi nati on of work- and non-work-rel ated conditions. Lopez v.
Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WWMATA, 21 BRBS
248 (1988).

I n occupational disease cases, there is no "injury" unti
the accunulated effects of the harnful substance manifest
t henmsel ves and cl ai mant becomes aware, or in the exercise of
reasonable diligence or by reason of nedical advice should
beconme have been aware, of +the relationship between the
enpl oynment, the disease and the death or disability. Travelers
| nsurance Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955), cert.
deni ed, 350 U.S. 913 (1955). Thorud v. Brady-Ham |ton Stevedore
Conpany, et al., 18 BRBS 232 (1987); Geisler v. Colunbia
Asbestos, Inc., 14 BRBS 794 (1981). Nor does the Act require
that the injury be traceable to a definite tine. The fact that
claimant's injury occurred gradually over a period of time as a
result of continuing exposure to conditions of enploynent is no
bar to a finding of an injury within the nmeaning of the Act.
Bath Iron Wrks Corp. v. White, 584 F.2d 569 (1st Cir. 1978).

This cl osed record concl usively establishes, and | so find
and concl ude, that Claimnt’s use of air-powered vibratory tools
in the course of his maritine enploynment at the Enployer’s
shi pyard has resulted in bilateral hand problens diagnosed by
Dr. Browning as HAVS (CX 2), by Dr. Wainright as “vibratory
white finger disease” (RX 3), by Dr. Jones as “mld vascul ar
di sease of undeterm ned cause” (RX 5-2) and by Dr. Wlletts as
“very mld neuropathy both hands - wth equivocal signs of
neurol ogical loss.” (RX 6-3) | note that Dr. Cherniack, as of
July 23, 2000, was reluctant to render a diagnosis and
inpairnment rating on a patient whom he has not personally
exam ned. (RX 7) However, Dr. Cherniack did find a causa
relati onship between the symptons and Claimant’s nmaritine
relationship. (RX 7-2)

Accordingly, as there are no contradictory opinions on the
i ssue of causal relationship between the HAVS and Claimant’s

maritime enmploynment, | find and conclude that Claimnt has
established a work-related injury, that the Enployer had tinely
notice of such injury, timely controverted Claimant’s

entitlenment to benefits and that Claimant tinely filed for
benefits once a dispute arose between the parties. As noted,
the only dispute herein is the extent of Claimant’s bil ateral
i npai rnment to each hand, an issue |I shall now resol ve.
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Nature and Extent of Disability

It is axiomatic that disability under the Act is an econonic
concept based upon a nmedical foundation. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770
(D.M. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U.S. 962 (1968). Thus, the extent of disability cannot be
measured by physical or nedical condition al one. Nar dell a v.
Canpbel | Machi ne, Inc., 525 F.2d 46 (9th GCir. 1975) .
Consi deration nust be given to claimant's age, education,
i ndustrial history and the availability of work he can perform
after the injury. American Miutual |nsurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a relatively
mnor injury may lead to a finding of total disability if it
prevents the enployee fromengaging in the only type of gainful
enpl oynment for which he is qualified. (1d. at 1266)

Cl ai mant has t he burden of proving the nature and extent of
his disability wthout the benefit of the Section 20
presunption. Carroll v. Hanover Bridge Marina, 17 BRBS 176
(1985); Hunigman v. Sun Shi pbuilding & Dry Dock Co., 8 BRBS 141
(1978). However, once claimnt has established that he is
unable to return to his fornmer enploynent because of a work-
related i njury or occupational di sease, the burden shifts to the
enpl oyer to denonstrate the availability of suitable alternate
enpl oyment or realistic job opportunities which claimnt is
capabl e of perform ng and which he could secure if he diligently
tried. New Oleans (CGulfw de) Stevedores v. Turner, 661 F.2d
1031 (5th Cir. 1981); Air Anerica v. Director, 597 F.2d 773 (1st
Cir. 1979); Anerican Stevedores, Inc. v. Salzano, 538 F.2d 933
(2d Cir. 1976); Preziosi v. Controlled Industries, 22 BRBS 468,
471 (1989); Elliott v. C & P Tel ephone Co., 16 BRBS 89 (1984).
Whil e Claimant generally need not show that he has tried to
obtain enpl oynent, Shell v. Tel edyne Movible O fshore, Inc., 14
BRBS 585 (1981), he bears the burden of denmonstrating his
willingness to work, Trans-State Dredging v. Benefits Review
Board, 731 F.2d 199 (4th Cir. 1984), once suitable alternate
enpl oynment is shown. WIson v. Dravo Corporation, 22 BRBS 463,
466 (1989); Royce v. Elrich Construction Conpany, 17 BRBS 156
(1985).

Sections 8(a) and (b) and Total Disability
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A worker entitled to permanent partial disability for an
injury arising under the schedule may be entitled to greater
conpensation under Sections 8(a) and (b) by a showing that he is
totally disabl ed. Pot omac El ectric Power Co. v. Director, 449
U.S. 268 (1980) (herein "Pepco"). Pepco, 449 U. S. at 277, n. 17,
Davenport v. Daytona Marine and Boat Works, 16 BRBS 1969, 199
(1984). However, unless the worker is totally disabled, he is
limted to the conpensati on provi ded by the appropriate schedul e
provi sion. Wnston v. Ingalls Shipbuilding, Inc., 16 BRBS 168,
172 (1984).

Two separate scheduled disabilities nust be conpensated
under the schedules in the absence of a showing of a total
disability, and claimant is precluded from (1) establishing a
greater | oss of wage-earning capacity than the presunmed by the
Act or (2) receiving conpensation benefits wunder Section
8(c)(21). Since Claimnt suffered injuries to nore than one
menber covered by the schedul e, he nust be conpensated under the
appl i cabl e portion of Sections 8(c)(1) - (20), with the awards
runni ng consecutively. Potomac Electric Power Co. v. Director,
ONCP, 449 U.S. 268 (1980). In Brandt v. Avondal e Shi pyards,
Inc., 16 BRBS 120 (1984), the Board held that claimnt was
entitled to two separate awards under the schedule for his work-
related injuries to his right knee and left index finger.

Claimant's injury has becone pernanent. A per nmanent
disability is one which has continued for a | engthy period and
is of lasting or indefinite duration, as distinguished fromone
in which recovery nerely awaits a nornmal healing period.
CGeneral Dynam cs Corporation v. Benefits Review Board, 565 F. 2d
208 (2d Cir. 1977); Watson v. Gulf Stevedore Corp., 400 F.2d 649
(5th Cir. 1968), cert. denied, 394 U S. 976 (1969); Seidel .
General Dynamcs Corp., 22 BRBS 403, 407 (1989); Stevens V.
Lockheed Shi pbuilding Co., 22 BRBS 155, 157 (1989); Trask v.
Lockheed Shipbuilding and Construction Conpany, 17 BRBS 56
(1985); Mason v. Bender Wel ding & Machine Co., 16 BRBS 307, 309
(1984). The traditional approach for determ ning whether an
injury is permanent or tenporary is to ascertain the date of
"maxi rum nedi cal inprovenent."” The determ nation of when
maxi mum medi cal inprovenent is reached so that claimnt's
disability nmay be said to be permanent is primarily a question
of fact based on nedical evidence. Lozada v. Director, OWCP
903 F.2d 168, 23 BRBS 78 (CRT) (2d Cir. 1990); Hite v. Dresser
Gui berson Punping, 22 BRBS 87, 91 (1989); Care v. Washington
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Metropolitan Area Transit Authority, 21 BRBS 248 (1988); Wayl and
v. More Dry Dock, 21 BRBS 177 (1988); Eckley v. Fibrex and
Shi ppi ng Conpany, 21 BRBS 120 (1988); WIllians v. General
Dynam cs Corp., 10 BRBS 915 (1979).

The Benefits Revi ew Board has hel d that a determ nation t hat
claimant's disability is tenporary or permanent nay not be based
on a prognosis that claimant's condition may i nprove and becone
stationary at sone future tine. Meecke v. 1.S.0O. Personnel
Support Departnment, 10 BRBS 670 (1979). The Board has al so hel d
that a disability need not be "eternal or everlasting"” to be
permanent and the possibility of a favorable change does not
foreclose a finding of permanent disability. Exxon Corporation
v. Wiite, 617 F.2d 292 (5th Cir. 1980), aff'g 9 BRBS 138 (1978).
Such future <changes may be considered in a Section 22
nodi fi cati on proceedi ng when and if they occur. Fl eet wood V.
Newport News Shipbuilding and Dry Dock Conmpany, 16 BRBS 282
(1984), aff'd, 776 F.2d 1225, 18 BRBS 12 (CRT) (4th Cir. 1985).

Per manent di sability has been found where littl e hope exists
of eventual recovery, Air America, Inc. v. Director, OANCP, 597
F.2d 773 (1st Cir. 1979), where claimant has already undergone
a |l arge nunber of treatnments over a |ong period of time, Meecke
v. 1.S. O Personnel Support Departnment, 10 BRBS 670 (1979), even
though there is the possibility of favorable change from
recommended surgery, and where work within claimnt's work
restrictions is not available, Bell v. Vol pe/ Head Construction
Co., 11 BRBS 377 (1979), and on the basis of claimant's credible
conplaints of pain alone. Eller and Co. v. Golden, 620 F.2d 71
(5th Cir. 1980). Furthernore, there is no requirenment in the
Act that medical testinony be introduced, Ballard v. Newport
News Shipbuilding & Dry Dock Co., 8 BRBS 676 (1978); Ruiz v.
Uni versal Maritime Service Corp., 8 BRBS 451 (1978), or that
clai mant be bedridden to be totally disabled, Watson v. CGulf
St evedore Corp., 400 F.2d 649 (5th Cir. 1968). Mor eover, the
burden of proof in a tenporary total case is the sane as in a
per manent total case. Bell, supra. See also Wal ker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. George Hyman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocational rehabilitation testing prior to
a finding of permanent total disability, Mendez v. Bernuth
Mari ne Shipping, Inc., 11 BRBS 21 (1979); Perry v. Stan Flowers
Conmpany, 8 BRBS 533 (1978), and an award of permanent total
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disability nmay be nodified based on a change of condition.
Wat son v. Gulf Stevedore Corp., supra.

An enpl oyee i s consi dered permanently di sabl ed i f he has any
residual disability after reachi ng maxi num nedi cal i nprovenent.
Lozada v. General Dynam cs Corp., 903 F.2d 168, 23 BRBS 78 (CRT)
(2d Cir. 1990); Sinclair v. United Food & Commerci al Workers, 13
BRBS 148 (1989); Trask v. Lockheed Shi pbuilding & Construction
Co., 17 BRBS 56 (1985). A conditionis permanent if claimnt is
no | onger undergoing treatnent with a viewtowards i nproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982),
or if his condition has stabilized. Lusby v. Washi ngton
Metropolitan Area Transit Authority, 13 BRBS 446 (1981).

A disability is considered permanent as of the date
claimant’s condition reaches maxi mum nmedi cal inmprovenent or if
the condition has continued for a |l engthy period and appears to
be of lasting or indefinite duration, as distinguished fromone
in which recovery nerely awaits a normal healing period. See
Wat son v. Gulf Stevedore Corp., 400 F.2d 649 (5" Cir. 1968),
cert. denied. 394 U.S. 976 (1969). If a physician believes
that further treatnment should be undertaken, then a possibility
of i nprovenent exists, and even if, in retrospect, the treatnment
was unsuccessful, maxi num nedi cal inmprovenment does not occur
until the treatnment is conplete. Louisiana Ins. Guaranty Assn.
v. Abbott, 40 F.3d 122, 29 BRBS 22(CRT)(5th Cir. 1994); Leech v.
Service Engineering Co., 15 BRBS 18 (1982). If surgery is
antici pated, maxi num nedi cal inprovenent has not been reached.
Kuhn v. Associated press, 16 BRBS 46 (1983). |If surgery is not
anticipated, or if the prognosis after surgery is uncertain, the
claimant’s condition may be permanent. Worthington v. Newport
News Shi pbuilding & Dry Dock Co., 18 BRBS 200 (1986); \White v.
Exxon Corp., 9 BRBS 138 (1978), aff'd nem, 617 F.2d 292 (5th
Cir. 1982).

On the basis of the totality of the record, | find and
conclude that Claimnt reached maxi mum nedi cal i nprovenent and
has been permanently and partially disabled from Decenber 1,
1999, according to the well-reasoned opi nion of Dr. Browning (CX
2B), as further discussed bel ow.

In the case at bar, Dr. S. Pearce Browning, Ill, a renowned,

di stingui shed and pre-em nent orthopedic and hand surgeon who
has devoted many years to the medical profession and has
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exam ned and treated many shipyard enployees, has seen and
exam ned Cl ai mant several tines since Septenber 22, 1999, has
revi ewed the usual diagnostic tests performed on the Clai mant
and, on the basis of those tests and the physical exam nation,
Dr. Browning opined that the neuromuscular and vascul ar
conponents of Claimnt’s HAVS have resulted in an inpairnment of
forty-three (43% percent of his right hand and forty (40%
percent of his left non-nmaster hand. (CX 2B) Dr. Browning
el abor at ed upon and expl ai ned these ratings in his May 15, 2000
and June 13, 2000 supplenental reports (CX 2c, 2d) and he
testified before me at the second day of hearing on Septenber
29, 2000. (TR 186-264) Dr. Browning clarified and expl ai ned
t he nmet hodol ogy that he has used for many years in diagnosing,
evaluating and treating such hand problenms and he vigorously
di sagreed with those physici ans who have opined that his ratings
in this case are excessive for various reasons. Mor eover, Dr.
Browning testified forthrightly before nme and his opinions did
not waiver in the face of intense cross-exam nation by
Enpl oyer’ s counsel. (TR 235-255, 259)

Dr. WIlliam A. Wainright, who obtained his nedical degree
in 1974 (TR 80) and who has been Board-Certified in Othopedic
Surgery since 1980 and in hand surgery since 1995 (TR 81), has
al so evaluated many shipyard enployees over the years. Dr .
Wainright testified that he has done additional study to
ascertain the best way to determ ne the nature and extent of
vascul ar hand probl ens, that he exam ned the Clai mant on March
24, 2000, that he conducted his usual physical exam nation and
reviewed Claimant’s nedical records perfected as of that date.
Dr. VWainright then described the nethodol ogy that he uses to
determ ne the extent of any inpairnment and he opined that, in
accordance with the AMA Guidelines, Fourth Edition, Claimnt’s
HAVS could reasonably be rated at ten (10% percent of each
hand. Dr. Wainright always uses the AMA Gui des because there is
no suitable alternate and because the use thereof provides
consi stency and uniformty throughout the country, the doctor
remar ki ng that he does not agree with the Guides all of the tine
but the Guides are a good place to start the discussion because
they are a consensus docunent. (TR 79-170)

| note that while Dr. Wainright does not use the so-called

“St ockhol mScal e... because it’s a purely subjective scale,” the
doctor now realizes that the scale is “nore valuable than..
(he) thought it was... after reading sone of Dr. Cherniack’s

research that he did at the Electric Boat” as Dr. Cherniack “did
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find correlation between the groupings in the Stockhol m Scal e
and the severity of the objective findings as well.” (TR 172)
The “Stockholm Scale” is in evidence as RX 12.

Dr. Philo F. Wlletts, Jr., also a Board-Certified
ort hopedi ¢ surgeon and who obtai ned his nmedical degree in 1970,
testified before nme at the hearing on Septenber 29, 2000 (TR
265-322) Dr. Wlletts testified that he has reviewed Clai mant’s
medi cal records, that he treated Claimant’s right shoul der
injury in 1989, that he noticed and reported upon Claimnt’s
ri ght hand problenms on August 18, 1989 and August 28, 1989 (RX
8), that he has reviewed Dr. Browning’s deposition testinony as
to the nethodology that he uses in HAVS clainms, as well as
sitting through Dr. Browning's hearing testinony earlier in the
norning. Dr. Wlletts reiterated his diagnosis that Claimnt
had “mld bilateral neuropathy of the hands and that the
neur onuscul ar and vasospastic conponents thereof could
reasonably be rated at ten (10% of each hand in accordance with
t he AMA Gui des, the doctor remarking that he has used the Gui des
for the last ten (10) years because he has concl uded that they
are the best volume to use to determne the extent of the
patient’s inpairment. Dr. Wlletts candidly testified that he
had | earned nmuch fromthis particular trial, apparently because
of the parties’ divergent opinions, and he now believes that
Tabl e 16 of the Gui des does a reasonably good job of rating the
neur ol ogi cal damage due to HAVS and that Table 17 is used to
determ ne the vascular or vasospastic conmponent of the HAVS.
Dr. Wlletts prefers to apply the Gui des because they do provi de
a uniform set of standards and while there may be a difference
of opinion in certain situations, Dr. WIlletts expects that any
variation fromthe Gui des would be explained. (TR 265-302)

Dr. Wlletts, in response to intense cross-exanm nation
admtted that he had spoken to Dr. Frank E. Jones at a recent
nmedi cal semnar, that he (Dr. WIlletts) had not exanm ned the
Cl ai mant, that a physician can deviate fromthe Guides as |ong
as any variation is adequately explained, that no table in the
CGui des presunes to dictate anything on disability or inpairment
and that the Guides are sinply that, a guideline or starting
poi nt. Dr. Wlletts then described the protocol that he
currently uses in exam ning a patient with hand probl ems such as
synptons invol ving nunbness, tingling and aching, a protoco
that he admtted was nuch nore thorough and conplete, partly a
response to the increase in clainms involving carpal tunnel
syndrom HAVS, etc. and this Enpl oyer’s decision to defend these
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claims vigorously, as can be seen in this case involving two (2)
days of hearings and transcripts totaling 332 pages, a case
where all of the doctors are in agreement on the causation
issue, the only issue being the extent of such bilateral
inpairnent. Dr. WIlletts gave credit to Dr. Cherniack for the
research that he has done in this area and that he rightly has

been given a grant to further study these problens. Dr .
WIlletts does not use the conpanion volume to the AMA Gui des
because it is “not the legally mandated reference” in Rhode

I sl and. (TR 302-320)

The parties deposed Dr. Frank E. Jones in Nashville on
August 18, 2000 (RX 10) and the doctor, who obtained his nedical
degree in 1958, who was Board-Certified in Orthopedic Surgery in
1968 and in hand surgery in 1989 and who retired fromhis active
medi cal practice in 1998, testified that he has exam ned “many
t housands of carpal tunnel patients” over the years, that he is
very famliar with hand/arm vibration syndrome and Raynaud’s
phenonenon, that he has been asked by the AMA “to be the
chai rman of the chapter on the upper extremty” in the recently
published Fifth Edition of the AMA Gui des and that the purpose
of the Guides is to provide consistency throughout the country.
In 1999 the AMA issued “the Casebook Conpanion for the AMA
Gui des because there were several items that needed
clarification.” (RX 10 at 3-20)

Dr. Jones then described the protocol that he uses to
evaluate a patient with CTS or HAVS, the doctor remarking,
“Then, of course, the physical exam nation is very inportant and

(it) depends on what the problemis... So the basic parts are a
hi story (report) and a physical exam nation.” (Id. at 21) Dr.
Jones then described the various diagnostic tests that are
perfornmed as part of his usual protocol. (1d. at 21-27)

Dr. Jones disagreed with the protocol wutilized by Dr.

Browni ng and, in fact, he even disagreed with Dr. Browning s
witten reports because “the history (report) has been
deficient,” Dr. Jones agreeing that Dr. Browni ng does not foll ow
accepted nedical protocol in arriving at his diagnosis and
i npai rment ratings. (ld. at 27-31)

Dr. Jones, in response to intense cross-exam nation by
Cl ai mtant’ s counsel, adm tted that he had perforned ot her nedi cal
review of records for the Enployer, in addition to that of the

Claimant, that the Fifth Edition of the @&uides was needed
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because “some new information is comng out,” that this edition
i nvol ves balancing the interests of the doctors, |awers,
patients and other interest groups and that inpairnment and
disability are two separate concepts, Dr. Jones concluding with
a conparison of the effect of a left little finger inpairnment
experienced by a concert violinist and a | awer. Thus, while
“the inpairnment is exactly the same as determ ned by the
doctor... their disability as determ ned by the courts my be
quite different.” (lId. at 31-40, 57-60, 93-95)

Dr. Jones then differentiated between CTS, Raynaud's
phenonmenon or disease and he testified about his work for an
aut onobi |l e manufacturer in Tennessee in dealing with CTS and
ot her such problens. (1d. at 41-49) Dr. Jones further agreed
that a worker with CTS or HAVS should refrain fromuse of air-
powered vibratory tools, should keep out of cold weather, if
cold weat her bothers himher, should also wear gloves if they
are helpful, should also wear a hat and stop snmoking and he
woul d refer the patient “to an internal medicine specialist to
handl e the nedication.” (l1d. at 40-55)

Dr. Jones reiterated his opinions that the patient’s history
report and the physical examnation are very inmportant in
determ ning the extent of inpairment. (1d. at 56)

Dr. Jones candidly admtted that he has not visited a
shi pyard, has absolutely no idea how submarines are built or
what work is done by grinders, pipe fitters, welders, etc., that
sone of the diagnostic tests that he perforns are effort
dependent and that he uses a variety of those tests depending
upon the patient’s synptoms. (ld. at 57-92, 95-97)

Wth reference to Claimant’s bil ateral hand synptons, Dr.
Jones testified that he reviewed Clainmant’s medical records,
that he found Dr. Browning’ s history report to be deficient,
t hat the doctor conducted various tests as part of the physical
exam nati on and his protocol, that based on Cl ai mant’s abnor nal
| aboratory tests that he had a Class 1 inpairnent of three (3%
percent inpairnment to each upper extremty, Dr. Jones renmarKking,
“These AMA Gui des are not cookbooks” and that “If you justify
what you say, then you can deviate fromthema little bit.” Dr.
Jones disagreed with the ratings expressed by Dr. Browning
because Cl ai mant had none of the synptons that would place him
in the upper end of Class 2. (ld. at 97-117)
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Dr. Jones, in response to additional cross-exam nation,
admtted that the AVA Guides are sinply “guides; they’'re not
cookbooks, and they can’t cover every possible instance.” \When
asked to el aborate, the doctor replied:

| mean - by a cookbook, | mean a very precise
enuneration of exactly what needs to be done but
people are so conplicated and that you can't cover
every possible instance. And so one has to use his
medi cal skills to try to cone to the right diagnosis
and try to do the fair thing

(1d. at 118, |11 18-25)(Enphasi s added)

Furthernore, Dr. Jones admtted that the Guides are not a
perfect fit and that sonetines it is necessary to round off the
corners a bit (ld. at 119) and then when a doctor deviates from
the CGuides, “you should justify it in witing with reasonable

logic.” (ld. at 120) While Dr. Jones was able to make certain
al l owances for the deficiencies of Dr. Wainright's history
report, he was not willing to do so for Dr. Browning' s report.

(Id. at 123) However, Dr. Jones did fault the manner in which
t he two- point discrimnation test was perfornmed by Dr. Browning,
Dr. Wainright and Ms. Leindecker. (1d. at 126) Dr. Jones did
not know how Dr. Wainright arrived at his ten (10% i npairnment
rating, Dr. Jones explaining that difference as foll ows:

Well, sone things are nore conplex than others. For
nost things, nost doctors ought to be pretty close.

(Id. at 141, |1. 20-22)(Enphasi s added)

Dr. Jones was unaware that, as of July 21, 2000, Dr.
Wlletts rated Claimant’s bilateral inpairnment at eleven (11%
percent. (ld. at 143) Dr. Jones saw no evidence that Cl ai mant

had carpal tunnel syndrone and the doctor stated, “lI can't speak
for Dr. Browning (as to) how he came to his conclusions.” (Ild.
at 145)

The parties deposed Ms. Kathryn Leindecker on August 31,
2000 in connection with a claim filed by den Cote against
El ectric Boat Corporation and another enployer and M.
Lei ndecker described the nethodology that she wutilizes in
adm ni stering the so-called two-point discrimnation test. (RX
18)
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As noted, the parties deposed Dr. Browning on March 7, 2000
with reference to the claimfiled by Tinothy Donath agai nst the
Enpl oyer and again Dr. Browning explained and described the
protocol that he uses in the diagnosis, evaluation and treat nment
of the hand synptons involved in this proceeding. (RX 17)

The parties also deposed Dr. Martin G Cherniack on

Sept enber 25, 2000 and the doctor, who presently is Medical
Director of the Ergonom cs Technology Center in Farm ngton,
Connecticut, in my judgnent, is one of the forenost and pre-
em nent physicians in the field of Occupational Medicine,
deal ing especially with CTS, HAVS and ot her such problens since
the early 1980s. Since 1986 the doctor has been conducting
studi es on enployees and their use of vibratory tools at the
Enpl oyer’ s shipyard. These studi es have been published and j ust
recently NIOSH has “commtted itself to funding one
col | aborative programin hand/armvibration” at his center. Dr.
Cherniack then testified as to HAVS, CTS and other hand/arm
problenms and their relationship to the use of certain tools.
Dr. Cherniack is very famliar with the Stockhol m Wr kshop Scal e
“essentially a consensus group that has nmet to discuss

hand/arm vibration, its nmeasurenent, the physiology, the
di sorders.” The scale itself was introduced in 1987. (RX 11 at
3-13)

According to Dr. Cherniack, the scale is used to rate the
l evel or intensity of the synptons and the doctor proceeded to
descri be the respective synptons at each level, as well as the
various tests used to diagnose the existence of HAVS. (I1d. at
14-22)

Wth reference to Claimant’s bilateral hand problens, Dr.
Cher ni ack revi ewed the report and progress notes of Dr. Browni ng
but was unable to nmake a diagnosis because “there were sone
things in here which were of interest and which (he) thought
essentially needed further evaluation.” Dr. Cherniack tries “to
stay consistent with the AMA Cui des, although (he) realize(s)
the AMA Guidelines are not precise in this” and the doctor then
proceeded to descri be generally the presence of certain synptons
and their rating in the AMA Guides. As noted, the doctor also
uses the Stockhol m Scale in giving his inpairnment ratings. Dr.
Cherniack is reluctant to give an inpairnment rating for an
i ndi vidual he has not exam ned but he did disagree with Dr
Browning’s rating as excessive, the doctor remarking that
Claimant’ s inpairnment “would be anywhere from5 to 25 percent
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and that would really depend principally on his test results.”
(Id. at 22-42)

Dr. Cherniack further testified that he uses a conbination
of the AMA Cuides, St ockhol m Wbrkshop Scale and the
pl et hysmmographic testing and synptoms to arrive at an
i npai rnment rating, and he then proceeded to explain why he uses
t hat conbinati on. The doctor is famliar with the testing
protocol used by Dr. Browning and he agreed with sone of those
tests that Dr. Browning performs. (1d. at 43-60)

As can be seen from the above extensive summary of the
medi cal evidence, this proceeding essentially boils down to the
classic battle of the nedical experts and a dispute as to
whet her Cl ai mant’s accepted repetitive/curmulative traum injury
has resulted in a forty-three (43% percent permanent parti al
i npai rment of the right hand and a forty (40% percent of the
left hand, according to Claimant’s treating orthopedic
physician, Dr. Browning (CX 2B), or a ten (10% percent
i mpai rment of each hand by Wainright, or eleven (11% percent
i mpai rment of each hand by Dr. WIlletts, or by Dr. Jones as
three (3% percent inpairnment of each hand. These ratings and
t he doctors’ testinony in support thereof have been extensively
sunmari zed above.

In Pietrunti v. Director, OACP, 119 F.3d 1035, 1042, 1043,
31 BRBS 84 (CRT) (2" Cir. 1997), the United States Court of
Appeal s for the Second Circuit found that the opinion of the
Claimant’s treating physician is to be accorded greater weight
by the Adm nistrative Law Judge when deci di ng the exi stence and
nature of their disability. Simlarly, the Ninth Circuit has
stated “[wje afford greater weight to the treating physician’'s
opi nion because he is enployed to cure and has a greater
opportunity to know and observe the patient as an individual.”
Anmps v. Director, OANCP, 153 F.3d 1051 (9tM Cir. 1998), anended,
164 F.3d 480, 32 BRBS 144 (9" Cir. 1999).

The case | aw suggests that a doctor can becone a treating
physician after only nmeeting with the Clainmnt once. I n
Pietrunti v. Director, OACP, 119 F.3d 1035, 1043 (2™ Cir. 1997),
Dr. Ruggi ano, the primary treating physician, based his opinion
of the Claimant’s psychiatric condition on observati ons made
over a two year period. However, Dr. Aberger, another
psychiatrist, is also described by the Court as a treating
physi ci an even t hough he only perfornmed a psychiatric eval uation
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of the Clainmant and net with himon a single day. (ld. at 1043)
The Second Circuit referred to the “unconverted and unani nous
evidence of Pietrunti’s treating physicians,” in the context of
the Claimant’s psychiatric disability. (ld.) Simlarly, the
Court later reversed the ALJ's Decision for overriding the
medi cal decisions of both Dr. Ruggi ano and Dr. Aberger. (1d. at
1044) Taken in context, these references show that Dr. Aberger
was also a treating physician and that a Cl ai mant could have a
treating physician who nmet with him once and followed his
evaluation by recommending a course of treatnment of the
Cl ai mant .

Treatment is “a broad term covering all the steps taken to
effect a cure of an injury or disease; including exam nation and
di agnosis as well as application of renedies.” Bl ack’ s Law
Dictionary, 6'" Edition (Wst, 1990, p. 1502). Rather than pl ace
the Court in the difficult business of deciding how nmany
patient-doctor neetings are necessary to make the latter a
treater, this determ nation can be nore accurately made based on
the services the physician provided to a patient.

The record shows that Dr. Browning net with the Clainmnt
twice, on Septenmber 22, 1999 and Decenber 1, 1999 with the

initial exam*“lasting well over an hour.” (CX 6 at 26 and 33;
TR at 56) In these neetings, Dr. Browning perfornmed an
evaluation of the Claimant’s hands and then provided an
i npai rment rating. Dr. Browning gives a rating after an
evaluation only if he deens it appropriate to provide one. (TR
263) During the second office examnation, Dr. Browning

repeated the fingertip pin prick test on the Claimnt but he
used the majority of the time to discuss his findings with the

Cl ai mant . (TR at 74) Dr. Browning, in addition to making
recomendat i ons concerni ng what the Cl ai mnant shoul d avoi d doi ng,
al so infornmed Claimant that “[h]is cholesterol is up ... | have
asked himto see the Hope Valley Clinic. | have enphasized to
hi mthat he needs to take proper care of his cholesterol.” (CX
2B)

Opposi ng counsel has claimed that Dr. Browning does not
qualify as a treating physician, in part, because he did not
prescri be drugs or physical therapy to the Clai mant. In his
deposition and at trial, Dr. Browning went over these suggested
courses of treatnment and expl ai ned why they were inappropriate.
In general, physical therapy is not effective for treating
hand/ arm vi bration syndrone. (CX 6 at 48) Li kewi se, for
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reasons explained at trial, anti-inflammtory nedication woul d
not help C ai mant. (TR at 253-255) Since the C aimnt no
| onger uses air tools, anti-vibration gloves will not help him
in his present work. (TR at 253) Dr. Browning did agree with
Dr. WIliamWinright that wist splints m ght help the Clai nant
at night. (1d.) This was the only beneficial treatnment Dr.
Browni ng did not suggest to the Clai mant.

Dr. Browning recomended to the Claimant that he keep away
from air or vibrating tools and “not to work in anbient
t enperatures bel ow 50 degrees Fahrenheit.” (1d.) This is the
standard recommendation that is made to avoid worsening of
hand/arm vibration syndronme, and even Dr. Frank Jones the
Respondents’ expert, concedes that “there’s really not a lot to
do. The main thing is to get them out of further injury, get
themto stop snoking if they do snoke, keep them out of the cold
and have them wear gloves and a hat when out in the cold.” (RX
10 at 46 and 50) Dr. Jones also admtted that synpathetic bl ock
medi cati on had “really not proven to be very useful and I don’t
use them anynore or | did not use themat the tine | retired.”
(Id. at 46)

Dr. Browning evaluated the patient’s problens, provided a
di agnosi s and recommended that the Cl ai mant do certain things to
avoid further injury and pain. Dr. Browning also informed the
patient that he had a nmedical problemunrelated to his hand/arm
vi bration syndrome and that he needed to take proper care of
this problem his cholesterol |Ievel. Dr. Browning had nore
opportunity to observe the Claimant than Dr. Wi nright and gi ven
his recomendations, he apparently intended to treat the
pati ent. Dr. Browning therefore neets the definition of a
treatnment physician as stated in Pietrunti v. Director, OWCP
119 F. 3d 1035, 1043, 1043, 31 BRBS 84 (CRT) (2" Cir. 1997); Anps
v. Director, OACP, 153 F.3d 1051 (9" Cir. 1998), anended, 164
F.3d 480, 32 BRBS 144 (9'" Cir. 1999), and his opinion should be
accorded nore deference than that of Dr. Wainright.

On the second day of trial, Attorney Peter D. Quay, counsel
for the Respondent, essentially told Dr. Browning that he
consi dered his approach “junk science” because he could not tell
the source or rationale for particular nunmbers in his report.
(TR at 261) Based on the opening statenent nade by M. Quay,
t he Enpl oyer appears to believe that the AMA Gui des neet the
Daubert test because they are “peer reviewed” and therefore
conply with scientific methods. (TR at 26) At the heart of
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Enpl oyer’s argunent is the proposition that those who use the
AMA CGui delines are using a systemderived by scientific method
and those who use their own system such as Dr. Browning, are
using a non-scientific, invalid approach. In actuality, Dr.
Browni ng’s opi nions are based on his thirty-eight and one-half
years of medical experience and he forthrightly represents that
they are within the real mof reasonabl e nmedical certainty. (TR
at 263)

| further find and conclude that the AMA Guidelines
t henmsel ves are not scientific and do not neet the Daubert test.
At best, the AMA Guides are a consensus docunent whose ratings
are also within the real mof reasonable nedical certainty. At
wor st, these Guides are an arbitrary systemdesi gned so that two

practitioners in different states will provide a consistent
rather than a scientifically derived nunmber when rating an
i mpai rment . In either case, the AMA Cuidelines have |ess

validity than Dr. Browning’s ratings derived from his own
experience.

I n Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U S.
579, 593, 113 S.Ct. 2786, 125 L.Ed. 2" 469 (1993) the Suprene
Court states: “Scientific nmethodology today is based on
generating hypotheses and testing themto see if they can be
falsified; indeed, this nmethodology is what distinguishes
science fromother fields of human inquiry.” Daubert allows the
trial court judge to screen purportedly scientific evidence
according to Federal Rules of Evidence 702. “Il']n order to
qualify as scientific know edge, an inference or assertion nust
be derived by scientific nethod.” Daubert, page 590. The
Daubert rule is flexible and in addition to requiring the
application of the scientific process, it also |ooks to see if
a nethod, technique or theory has been: subjected to peer
review, what is known or potential rate of error; whether it is
subject to general acceptance in the relevant scientific
community; and whether the theory or method has been published
in a peer reviewed journal. Daubert, pages 593-594. Wt hout
conpliance with the first requirenent that the scientific nethod
be used, a rating systemcannot be described as being scientific
and conplying with Daubert. Neither Dr. Browning, nor the AVA
Gui des nor any physician depending on the AMA Cuides, neet the
Daubert standard since their ratings are not the product of one
or nore scientifically controlled studies. They instead rely on
reasonabl e nedi cal certainty which is their experience or that
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of others encapsulated in the AMA Guides in place of enpirical
scientific data.

Dr. Frank Jones who served as the Chairman for the upper
extremty chapter of the AMA Guides Fifth Edition, has testified
in his deposition that the “AMA Guides have been criticized
because they’ re not scientific. That is you can’t refer to a
scientific study that says a finger is worth a certain percent
of the body as a whole. And that’'s right; there isn't any
science about it. It is a consensus docunent.” (RX 10 at 16-
17) “The purpose is to try to provide a franework so that a guy
in Mnnesota who had an injury will get approximtely the sane
rating as a guy in Tennessee.” (RX 10 at 16) Dr. Jones freely
admtted that witing the AMA Guides was “a very politicized
process and we have to try and satisfy as many different
constituencies, you know. 1t’s not just a doctor thing. | nean
the | awers get involved in it and the unions and the enpl oyers
and everybody wants to shape it to his particular goals. And so
there’s a lot of conflicts trying to get that done. That’s why
it’s taken us - 1've been working on it for a year and a half.”
(RX 10 at 15-16)

VWil e the Enployer submits that the AMA Gui des are peer
reviewed, Dr. Jones’ deposition clearly shows that the upper
extremties chapter of these Guides has no scientific backing
and is the result of a highly politicized process involving
conprom ses by all interested parties. Any doctor who assigns
an inpairnment rating in a hand/arm vibration case based solely
on the AMA CGuides is by Dr. Jones’ own adm ssion, using an
unscientific approach which cannot neet the Daubert standard
governing the adm ssibility of scientific evidence, and | so
find and concl ude.

Sonme doctors like Dr. Wainright use the Tables as their
“foundation” for rating inpairnments and view with suspicion any
substantial deviation from the AMA Gui des. (TR at 122) Dr .
VWainright’s opinion is that the Guides were created by “the
| eaders of the field in our country and i ndeed, in the world and
that it is incunbent upon the deviating doctor to explain why
his inpairnent ratings are different fromthe Guides.” (TR at
123) In reality, the Guides are not an irrebuttable standard
but one created (in Dr. Jones’ words) to satisfy different, non-
medi cal constituencies. The AMA Gui des are not a purely nedical
docunment but a hybrid docunment conbining nmedical and political
i nfl uences. Accordingly, | find and conclude that the AMA
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CGui deli nes should not be accorded nore deference and perhaps
even | ess deference than Dr. Browning's own system for rating
hand/ arm vi brati on inpairnment and disability, a systemthat is
based on the nethodol ogy the doctor has used for many years.

The AMA CGuidelines should not be relied upon the by the
Court when the treating physician disagrees wth its
concl usi ons. “Because the Longshore Act does not require
adherence to any particular Guide or fornmula, an adm nistrative
| aw judge is not bound to apply the Guides.” Mazze v. Frank J.
Hol l eran, Inc., 9 BRBS 1053, 1055 (1978). An administrative | aw
judge has significant discretion in determ ning the proper
percentage for | oss of use. Mchael v. Sun Shipbuilding & Dry
Dock Co., 7 BRBS 5 (1977).

Dr. Browning’s ratings in this case are so different from
t hose given by the Enployer’s experts because he is rating not
only inpairment but disability. Disability under the Longshore
Act is an econom c concept based upon a nedical foundation.
Quick v. Martin, 397 F.2d 644, 648 (D.C. Cir. 1968); Owens V.
Traynor, 274 F.Supp. 770, 774 (D. M. 1967), aff’d, 396 F.2d 783
(4th Cir. 1968), cert. deni ed, 393 U. S. 962 (1968).
Consi deration nmust be given to the Claimnt’s age, educati on,
i ndustrial history and the availability of work he can perform
after the injury. American Miutual |nsurance Conpany of Boston
v. Jones, 426 F.2d 1263, 1265-1266 (D.C. Cir. 1970). The extent
of the disability cannot be measured by physical or nedica
condi tion al one. Nardella v. Campbell Machine Inc., 525 F.2d
46, 49 (9" Cir. 1975).

Dr. Browning has stated that his ratings are based on
“history, what they [the C aimnt] does at work, both at
El ectric Boat and al so what they do after they ve left Electric
Boat and what they can’t do after they have left Electric Boat.
| am | ooking at what their avocations may be. How does - how

does this, if you wll, loss of function or inpairment fit into
their overall daily or into their life and their life picture as
to what they cannot - can and cannot do.” (TR at 242)

After the Claimant |eft Electric Boat, he obtained a job
doing heating, air conditioning and refrigeration (HVAC) in
1997. Hi s hand/arm vi brati on syndronme problem made his hands
nore susceptible to cold, interfering with his ability to work
in walk-in freezers and greatly inpairing his ability to work on
heati ng and air conditioning nechanical rooftop units during the
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winter. (TR at 48, 50) Clainmant, while working outside in the
winter, would | ose the ability to mani pul ate and even feel the
screws that he uses to attach the sheet netal in the HVAC units.
He woul d frequently drop tools and his hands would “hurt so bad”
that he would have to go inside to warm them up while his co-
wor kers woul d “stay out there all day.” By the end of the day,
the Claimnt’s hands hurt so badly that he could not wite up
paperwor k using a pen or pencil and had to take these fornms hone
and fill out later. (TR at 50, 51)

The Claimant testified that he was going to have to find a
new j ob “because |’ mnot going to go through another wi nter |ike
that of last year working on the roofs. |’ mgoing to try and
find an i n-house job where |’ mworking taking care of a conpl ex
like this, because it’s just physically, you know, draining ne,

draining my hands ... | know |l can’t keep up with them guys. W
have a crew of a |lot of young kids comng in. It’'s, they just
start to outwork nme.” (TR at 52)

The Clai mant’s permanent partial disability will eventually

force himto |eave a well paying job for uncertain prospects.
he is a skilled |aborer but his enploynment prospects are
sonmewhat limted by his inability to work outside during the
w nter experiencing chronic pain in his hands and such chronic
pain is a part of disability. Frye v. Pepco, 21 BRBS 194, 196-
197 (1988). See also Bass v. Broadway Maintenance, 28 BRBS 11,
16-17 (1994). Cl ai mant requests that the Court accept Dr.
Browning’s ratings over Dr. Wiinright's because Dr. Browning
acted as a treating physician and because of his disability
rating nmore accurately reflects the inmpact of Claimnt’s
hand/ armvi bration syndrome on the Claimant’s daily life and his
ability to earn a livelihood.

On the basis of the totality of this closed record, this
Adm ni strative Law Judge, having reviewed the entire record,
finds and concludes that the opinion of Dr. Browning is well-
reasoned and wel |l -docunented and best effectuates the purposes
of this beneficent and humanitarian statute.

Initially, | note that the Longshore Act does not require
t hat permanent partial disability be based on the AMA Cui des,
except in two circunmstances: hearing |oss and occupational
di sease clainms by retirees. 33 u.S. C §902(10)
908(c)(13)(E),(c)(23) The Benefits Review Board has explicitly
hel d that an Adm ni strative Law Judge is not required to use the
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AMA Gui des. Mazze v. Frank J. Holleran, Inc., 9 BRBS 1053
(1978). Indeed, the term “permanent inpairnment,” which is the
central concept in the Guides’ rating system is not even used
by the Longshore Act. Rather, the Act speaks in terns of awards

for permanent parti al “disability” and provides for a
proportionate award when there has been a partial |oss or
partial |loss of use of a scheduled body part. Thi s broader

| anguage has led the Benefits Review Board to acknow edge t hat
an Adm ni strative Law Judge has the authority to | ook at all of
t he evidence concerning the inmpact that an injury has had on an
i ndi vidual’s earni ng capacity and has accorded to Adm nistrative
Law Judges significant discretion in determning the proper
percentage for |oss of use. M chael v. Sun Shipbuilding &
Drydock Co., 7 BRBS 5 (1977).

Moreover, the Board has also recognized the effect that
chronic pain plays in an individual who has sustained a so-
call ed schedule injury as a result of a covered work-related
injury and, in appropriate factual circunstances, has permtted
an ongoing award of permanent partial disability benefits,
pursuant to Section 8(c)(21) of the Act. 1In this regard, see
Frye v. PEPCO, 21 BRBS 194 (1988).3

It is apparent that the doctors referred to herein recognize
the limtations of the Guides as they apply to cunul ative traum
types of injuries, and injuries where chronic pain significantly
l[imts the individual’s work capacity. The difference between
t hese opinions, though, is reflected in the rating of Dr.
Browning, a rating which is the higher rating and which
explicitly reflects the inpact of the injury as a whole on
Claimant’s long-term work capacity. Consequently, it is the
better and nore reliable evaluation of the i npact of the injury,
and | so find and concl ude.

The fact that Cl aimant has been able to secure a job that
he can do within his permanent limtations does not alter the
fact that this injury has had an inpact on his work capacity.
He testified that his job opportunities are very limted by the
fact that he cannot do anything but the lightest work with his
arnms and cannot do any repetitive hand notion. The job he has

3See al so Bass v. Broadway Mintenance, 28 BRBS 11, 16-17
(1994).
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secured, although not strictly speaking |Ilight duty, is,
nonet hel ess, one that he is able to do within his restrictions,
sonetinmes, with the help of a co-worker.

Dr. Browni ng has been Claimnt’s treating orthopedi st since
at | east Septenber 22, 1999 (CX 2), has followed a disciplined
approach to i nmpai rment eval uati on and has provi ded an i npai r ment
rating which takes into account the i npact that Claimant’s daily
chronic pain and his inability to perform his regular work at
the shipyard.4 Thus, Dr. Browning’ s is the nore well-reasoned
and the nore wel |l -docunmented opinion in this closed record, and
| so find and concl ude.

| cannot accept the Enployer’s essential thesis that |
should apply the CGuides strictly herein because they are an
obj ective net hod of eval uati ng permanent inpairnent. | disagree
because it is that objective aspect which does not, and cannot
take into account, Claimant’s chronic pain, a condition which
affects his daily living and prevents himfromreturning to the
shi pyard and his former high-paying work.

VWile | am nost impressed with the professional
qualifications of Dr. Wainright, Dr. Wlletts, Dr. Jones and Dr.
Cherni ack, and | have accepted and credited their opinions in

other matters over which | have presided, |I sinply cannot accept
the opinions of Dr. Wainright, Dr. Wlletts and Dr. Jones in
this case for the foregoing reasons. Furthernore, this

Adm nistrative Law Judge, in his discretion, may give greater
wei ght to the opinions of the Claimnt’s treating physician, and
| do so in this case to effectuate the purposes of the Act
because, in ny judgnent, the autonmatic application, or by rote,
if you will, of the Guides will do a manifest injustice to the
Claimant. In this regard, see Anpbs v. Director, OACP, 153 F. 3d
1051, (9th Cir. 1998), anended, 164 F.3d 480, 32 BRBS 144 (9t"
Cir. 1999); see also Pietrunti v. Director, OANCP, 119 F. 3d 1035,
31 BRBS 84 (CRT) (2d Cir. 1997).

“Frye is being cited herein only with reference to the added
i mpai rment being added to Claimant’s daily activities due to his
chronic pain. There is no Section 8(c)(21) claim herein, and
this closed record does not establish, at this time, a |oss of
wage- earni ng capacity.
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Accordingly, | find and conclude that Clainmant’s disability
can be reasonably rated at forty-three (43% percent pernmanent
partial inpairment of the right hand, and forty (40% percent
permanent partial inpairment of the left hand, pursuant to
Section 8(c)(1) of the Act.

Section 14(e)

Claimant is not entitled to an award of additional
conpensation, pursuant to the provisions of Section 14(e),
Enmpl oyer tinmely controverted Claimant’ s entitl ement to benefits.
Ramobs v. Universal Dredging Corporation, 15 BRBS 140, 145
(1982); Garner v. din Corp., 11 BRBS 502, 506 (1979).

| nt er est

Al t hough not specifically authorizedinthe Act, it has been
accepted practice that interest at the rate of six (6) percent
per annum i s assessed on all past due conpensation paynents.
Aval | one v. Todd Shipyards Corp., 10 BRBS 724 (1978). The
Benefits Review Board and the Federal Courts have previously
uphel d i nterest awards on past due benefits to ensure that the
enpl oyee receives the full anount of conpensation due. Watkins
v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978),
aff'd in pertinent part and rev'd on other grounds sub nom
Newport News v. Director, OAMCP, 594 F.2d 986 (4th Cir. 1979);
Santos v. General Dynam cs Corp., 22 BRBS 226 (1989); Adans v.
Newport News Shipbuilding, 22 BRBS 78 (1989); Smth v. Ingalls
Shi pbui I ding, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska
Shi pbui | ding, 22 BRBS 10 (1988); Perry v. Carolina Shipping, 20
BRBS 90 (1987); Hoey v. Ceneral Dynamcs Corp., 17 BRBS 229
(1985). The Board concluded that inflationary trends in our
econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making cl ai mrant whol e, and
held that ". . . the fixed six percent rate should be replaced
by the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills .
Grant v. Portland Stevedori ng Conpany, 16 BRBS 267, 270 (1984)
nodi fi ed on reconsi deration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would becone
effective October 1, 1982. This Order incorporates by reference
this statute and provides for its specific admnistrative

-34-



application by the District Director. The appropriate rate
shall be determned as of the filing date of this Decision and
Order with the District Director.

Medi cal Expenses

An Enpl oyer found i able for the payment of conpensationis,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatnent is
recogni zed as appropriate by the nedical profession for the care
and treatnment of the injury. Colburn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Wodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenent to nedical services is never tine-
barred where a disability is related to a conpensable injury.
Addi son v. Ryan-Walsh Stevedoring Conpany, 22 BRBS 32, 36
(1989); Mayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furthernmore, an enployee's right to select his own physician,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimant is
alsoentitled to rei mbursenment for reasonabl e travel expenses in
seeki ng nmedical care and treatnment for his work-related injury.
Tough v. General Dynam cs Corporation, 22 BRBS 356 (1989);
Glliamv. The Western Union Tel egraph Co., 8 BRBS 278 (1978).

I n Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981),
rev'd on other grounds, 682 F.2d 968 (D.C. Cir. 1982), cert.
deni ed, 459 U. S. 1146, 103 S.Ct. 786 (1983), the Benefits Review
Board held that a claimant's entitlenment to an initial free
choi ce of a physician under Section 7(b) does not negate the
requi rement under Section 7(d) that claimnt obtain enployer's
aut horization prior to obtaining nedical services. Banks v.
Bath Iron Works Corp., 22 BRBS 301, 307, 308 (1989); Jackson v.
| ngal I s Shi pbui |l ding Di vision, Litton Systens, Inc., 15 BRBS 299
(1983); Beynum v. Washi ngton Metropolitan Area Transit
Aut hority, 14 BRBS 956 (1982). However, where a claimnt has
been refused treatnment by the enployer, he need only establish
that the treatnment he subsequently procures on his own
initiative was necessary in order to be entitled to such
treatment at the enployer's expense. Atlantic & Gulf
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St evedores, Inc. v. Neuman, 440 F.2d 908 (5th Cir. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determ nation that Claimnt is
fully recovered is tantanount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. Cir.
1984); Wal ker v. AAF Exchange Service, 5 BRBS 500 (1977). Al
necessary nedi cal expenses subsequent to enployer's refusal to
aut horize needed care, including surgical costs and the
physician's fee, are recoverable. Roger's Term nal and Shi ppi ng
Corporation v. Director, OANCP, 784 F.2d 687 (5th Cir. 1986);
Ander son v. Todd Shi pyards Corp., 22 BRBS 20 (1989); Ball esteros
v. Wllanmette Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attendi ng physician file the
appropriate report within ten days of the exam nation. Unless
such failure is excused by the fact-finder for good cause shown
in accordance with Section 7(d), claimnt may not recover
medi cal costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS
805 (1981). See also 20 C.F. R 8702.422. However, the enpl oyer
must denonstrate actual prejudice by late delivery of the
physician's report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
injury be disabling for a claimant to be entitled to nedica
expenses; it only requires that the injury be work related.
Ronei ke v. Kaiser Shipyards, 22 BRBS 57 (1989); Wnston v.
| ngal I s Shi pbuilding, 16 BRBS 168 (1984); Jackson v. lIngalls
Shi pbui | di ng, 15 BRBS 299 (1983).

On the basis of the totality of the record, | find and
concl ude that Cl ai mnant has shown good cause, pursuant to Section
7(d). Claimnt advised the Enployer of his work-related injury
on or about April 29, 1999 (CX 1) and requested appropriate
medi cal care and treatnent. However, the Enployer did not
accept the claimand did not authorize such nedical care until
Novenmber 3, 2000. (RX 19) Thus, any failure by Claimant to
file timely the physician's report is excused for good cause as
a futile act and in the interests of justice as the Enployer
refused to accept the claim

Attorney's Fee
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Claimant's attorney, having successfully prosecuted this
claim is entitled to a fee to be assessed agai nst the Enpl oyer
as a self-insurer. Claimant's attorney has not submtted his
fee application. Wthin thirty (30) days of the receipt of this
Deci sion and Order, he shall submt a fully supported and fully
item zed fee application, sending a copy thereof to the
Enpl oyer's counsel who shall then have fourteen (14) days to
comment thereon. A certificate of service shall be affixed to
the fee petition and the postmark shall determ ne the tinmeliness
of any filing. This Court will consider only those | egal
services rendered and costs incurred after January 26, 2000, the
date of the informal conference. Services performed prior to
that date should be submtted to the District Director for her
consi derati on.

ORDER
Based upon the foregoing Findings of Fact, Concl usions of
Law and wupon the entire record, | issue the followng
conpensati on order. The specific dollar conputations of the

conpensation award shall be admnistratively performed by the
District Director.

It is therefore ORDERED t hat:

1. The Enpl oyer as a self-insurer shall pay to Cl ai mant
conpensation for his forty-three (43% percent pernmanent parti al
disability of the right hand, based upon his average weekly wage
of $728.89, such conpensation to be conputed in accordance with
Section 8(c)(1) of the Act.

2. The Enpl oyer shall also pay to the Cl ainmnt
conpensation for his forty (40% percent permanent parti al
disability of the | eft hand, based upon his average weekly wage
of $728.89, such conpensation to be conputed in accordance with
Section 8(c)(1l) of the Act.

3. The Enpl oyer shall receive credit for all amounts of
conpensation previously paid to the Claimant as a result of his
bil ateral hand/arminjury referenced herein.

4. | nterest shall be paid by the Enployer on all accrued
benefits at the T-bill rate applicable under 28 U S.C. 81961
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(1982), conputed fromthe date each paynent was originally due
until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Oder wth the District
Director.

5. The Enpl oyer shall furnish such reasonabl e, appropriate
and necessary nedi cal care and treatnent as the Cl ai mant's wor k-
related injury referenced herein may require, commencing on
Sept enber 22, 1999 (CX 2A), subject to the provisions of Section
7 of the Act.

6. Claimant's attorney shall file, withinthirty (30) days
of receipt of this Decision and Order, a fully supported and
fully itemzed fee petition, sending a copy thereof to
Enmpl oyer's counsel who shall then have fourteen (14) days to
comment thereon. This Court has jurisdiction over those
services rendered and costs incurred after the informal
conference on January 26, 2000.

A
DAVID W DI NARD

Adm ni strative Law Judge

Bost on, Massachusetts
DVWD: j |
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